UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

MR AND MRS. A,
Plaintiffs

V. : 3: 99- CV- 954 ( EBB)

DR. MARY JANE \VEI SS, ET AL.,
Def endant s

RULI NG ON MOTI ON FOR SUMVARY JUDGVENT AS TO DR VI SS

| NTRODUCTI ON

The Plaintiffs, M. and Ms. “A’, on behalf of their son
“A’, have filed a five-count conplaint against Rutgers
University, which is the State University of New Jersey, and Dr.
Mary Jane Wi ss, in her personal capacity, alleging breach of
fiduciary duty, professional nal practice and negligence,
violations of the Fam |y Educational Ri ghts and Privacy Act
(“FERPA”), violations of the Connecticut Unfair Trade Practices
Act (“CUTPA”’), and tortious breach of contract. Defendant Dr.
Wei ss noved this Court to dismss the above counts as they
pertain to her pursuant to Fed. R Cv. Proc. 12 (b) (2), lack of
jurisdiction over the person. Subsequently, this Court converted
the Motion to Dismss into a Motion for Sumrary Judgnent as to

Dr. Weiss and ordered Local Rule 9 subm ssions.



STATEMENT OF FACTS

The facts relevant to personal jurisdiction over Dr. Wiss
in her personal capacity are gleaned fromthe Defendant’s Rule 9
(c) (1) Statenent, Defendant’s affidavits, deposition testinony,
and due process hearing testinony.

In July 1994, Dr. Wiss was hired by Rutgers University, the
State University of New Jersey, as the Director of the Rutgers
Autism Program (“RAP’). RAP provi des behavi oral and educati onal
consultation for children with autism RAP may be obt ai ned
directly by parents or by school districts providing services to
children. As the Director of the RAP, Dr. Weiss primarily
supervi ses RAP enpl oyees in their clinical and adm nistrative
services to RAP clients, which included the Plaintiffs; in sone
circunst ances she provides clinical services to certain RAP
clients, which did not include Plaintiffs.

In March 1997, the Plaintiffs retained RAP to devel op a hone
based programfor their child, “A’. The contract for these
services was initially between Rutgers University and the
Plaintiffs, and eventually, between Rutgers University and the
Plaintiffs’ school system Bills for such services were sent
into Connecticut to either Plaintiffs’ home or to their school
system Dr. Wiss was not a party to the contracts, nor did she
bill on behalf of herself for the services of RAP. Dr. Wiss was

paid directly by Rutgers University for her services as the



Director of RAP, not by the Plaintiffs or their school system

At no time during the relationship between the Plaintiffs
and RAP did Dr. Wiss provide any services to the Plaintiffs,
other than as the Director of RAP. Dr. Wi ss has neither
di scussed providing services to the Plaintiffs as a private
clinical psychologist, nor entered into any contract with the
Plaintiffs for providing such services. Dr. Wiss has neither
di scussed paynent by the Plaintiffs for services as their private
clinical psychologist, nor received paynent for such services.
| ndeed, Dr. Wiss has never net, visited with, exam ned, or even
directly observed “A’; her only observation of “A’ was the
review of a video prepared by RAP enpl oyees. Dr. Wiss’ only
direct contacts with the Plaintiffs included a tel ephone
conference call to discuss RAP' s programm ng i ssues as they
related to “A’, and occasi onal tel ephone and mail conmunicati ons
with Plaintiffs discussing RAP services. These conmuni ques did
not directly involve “A".

Dr. Wiss is a resident of the State of New Jersey; she has
never lived in or owned real property in Connecticut. Dr. Weiss
is a licensed clinical psychiatrist in the States of New York and
New Jersey. She is not licensed to practice in Connecticut, and
has never, in her personal capacity, advertised or provided
direct clinical or professional services to anyone in

Connecticut. |In fact, Dr. Wiss only entries into Connecti cut



were her appearances, as the Director of RAP, on May 1 and July 1
of 1998, at a due process hearing regarding an action involving
the “A’s and their school district which was inplenenting RAP

LEGAL ANALYSI S

The Standard of Revi ew

In a notion for summary judgnent the burden is on the noving
party to establish that there are no genuine issues of naterial
fact in dispute and that it is entitled to judgnent as a matter

of law. Fed. R CGv. Proc. 56 (c). See also Anderson v. Liberty

Lobby, 477 U. S. 242, 256 (1986) (plaintiff nmust present
affirmati ve evidence in order to defeat a properly supported
nmotion for summary judgnent).

| f the nonnoving party has failed to make a sufficient
showi ng on an essential elenent of his case with respect to which
he has the burden of proof at trial, then sumrary judgnent is

appropriate. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

“I'n such a situation, there can be ‘no genuine issue as to any
material fact,” since a conplete failure of proof concerning an
essential elenment of the nonnoving party’'s case necessarily
renders all other facts immterial.” I1d. at 322-23. Accord,

(Goenaga v. March of Dines Birth Defects Foundation, 51 F.3d 14,

18 (2d. Cr. 1995) (novant’s burden satisfied if it can point to
an absence of evidence to support an essential el enment of

nonnovi ng party’s clainj.



The court is mandated to “resolve all anbiguities and draw

all inferences in favor of the nonnoving party....” Aldrich v.

Randol ph Cent. Sch. Dist., 963 F.2d 520, 523 (2nd. Gr.), cert.

denied 502 U S. 849 (1991). “Only when reasonable m nds could
not differ as to the inport of the evidence is sunmary judgnment

proper.” Bryant v. Maffucci, 923 F.2d 979, 982 (2d. Cr.),

cert. denied, 502 U.S. 849 (1991). |If the nonnoving party
subm ts evidence which is “nerely colorable,” or is not
“significantly probative,” summary judgnent may be granted.
Anderson, 477 U.S. at 249-50.

“[ T] he mere existence of sone alleged factual dispute
between the parties will not defeat an otherw se properly
supported notion for summary judgnent; the requirenent is that
there be no genuine issue of material fact. As to materiality,
the substantive law w il identify which facts are material. Only
di sputes over facts that m ght affect the outconme of the suit
under the governing law will properly preclude the entry of
summary judgnent. Factual disputes that are irrel evant or
unnecessary will not be counted.” 1d. at 247- 48 (enphasis in
original).

However, in addition to the requirenents of Fed. R G v.
Proc. 56, parties to a summary judgnent notion nust follow the
Local Rules of Connecticut. Local Rule 9 (c¢) (1) inposes on the

movi ng party the requirenment of annexing to the notion for



summary judgnent a “separate, short, and conci se statenent of
material facts which are not in dispute.” Local Rule 9 (c) (2)
pl aces a parallel burden upon the resisting party to state

“whet her each of the facts asserted by the noving party is
admtted or denied” and to include a “separate, short and
conci se statenent of material facts as to which it is contended
that there exists a genuine issue to be tried.” Local Rule 9 (c¢)
(1) provides that the facts set forth by the noving party in
accordance wth that Rule shall be deenmed adm tted unl ess
controverted by the opposing party in accordance with Rule 9 (c¢)
(2). Local Rule 9 (c) (3) nakes clear that these requirenments

are in addition to those of Fed. R Cv. Proc. 56. I n Sci anna V.

Mcguire, et al., 1996 W. 684400 (D. Conn. March 21, 1996)

(granting summary judgnent), Judge Nevas held that a “purported”
Rule 9 (c) (2) statenment, consisting of a series of five
guestions only, was insufficient to conply with the court’s rules
concerning the appropriate way to oppose a notion for sunmary
judgnent. “[This is] sufficient reason alone to accept the
defendant’s |list of material facts as undisputed.” 1d. at *2.

The Court agrees conpletely with the rational e of Judge
Nevas and his interpretation of our Local Rules. The purpose of
a Rule 9 (c) (2) Statenent is to nmake affirmative statenents
which will aid and informthe Court. The subm ssion of | egal

argunent and concl usions of law, rather than a “separate, short



and conci se statenent of material facts,” and the failure to
admt or deny the statenents set forth by the noving party do not
serve the purpose of Local Rule 9. The Court, accordingly, holds
that the legal argunment and conclusions of law set forth in
Plaintiffs Rule 9 (c) (2) Statenment, coupled with the
Plaintiffs’ failure to admt or deny the factual assertions by
the Defendant, is a “statenent” which is not in conpliance with
the Local Rules and is the equivalent of no filing at all.
Accordingly, all facts set forth in Defendant’s conplying Rule 9
(c) (1) statenent will be deenmed admtted by Plaintiffs for the

pur poses of the decision on this Mtion. See also Dusanenk V.

Mal oney, 726 F.2d. 82, 84 (2d. Gr. 1984) (no filing in
conpliance wwth [ocal rule; grant of summary judgnent); Wler v.

United States, 725 F.2d 156, 158 (2d. G r. 1983) (affirm ng grant

of summary judgnent); Kusnitz v. Yale University School of

Medi ci ne, 3:96-CV-02434 (EBB) (July 16, 1998) (granting sunmmary

judgnent); Corn v. Protective Life Ins. Co., 1998 W. 51783 (D

Conn. February 4, 1998) (granting sumrmary judgnent); Peterson v.

Saraceni, 1997 W 409527 (D. Conn. July 16, 1997) (granting

summary judgnent); Burrell v. lLucas, 1992 W. 336763 (D. Conn.

Cct. 14, 1992) (summary judgnent granted); Soto v. Meachim 1991

W. 218481 (D. Conn. August 28, 1991) (granting summary judgnent).
However, this Court, in the exercise of judicial equity, wll

briefly exam ne the issue on its nerits.



1. The Standard As Applied

The issue raised in Defendant’s Motion is whether this
Court, sitting in diversity, can exercise personal jurisdiction
over a Defendant, who is sued in her personal capacity, where she
is a not a resident of Connecticut, and acted only as the
director of a programwhich was offered by Rutgers University,
and all egedly caused injury to Plaintiffs.

““1TA] federal court adjudicating a case founded upon
diversity of citizenship nust determ ne the question of in
personam jurisdiction by reference to the Iaw of the forum

state.’” Mozes v. Welch, 638 F. Supp. 215, 223 (D. Conn. 1986)

citing Bross Utilities Service Corp. v. Aboubshait, 489 F. Supp.

1366, 1370 (D. Conn. 1980), affd, 646 F.2d 559 (2d. Cr. 1981).

See also Arrowsnmith v. United Press International, 320 F.2d at

223; Connecticut Artcraft Corp. v. Smth, 574 F. Supp. at 626.

Further, in order to exercise personal jurisdiction over a
nonr esi dent Defendant, a federal court sitting in diversity nust

make two separate inquires. Myzes, 638 F. Supp. at 222.

Initially, it nust determ ne whether the state’s
long arm statute authorizes the exercise of such
jurisdiction. See e.g. Arrowsmth v. United Press
International, 320 F.2d 219, 223 (2d. Cr. 1963)
(en banc); Connecticut Artcraft Corp. v. Smth, 574
F. Supp. 626, 629 (D.Conn. 1983). Second, the
court must then determine if the state statute
satisfies due process. To satisfy this inquiry the
state statute nust provide for “certain mnimm
contact with [the forum state] such that the

8



mai nt ence of the suit does not offend ‘traditional
notions of fair play and substantial justice.’”
| nternati onal Shoe Co. v. Washi ngton, 326 U S. 310,
316, 90 L. Ed. 95, 66 S. Ct. 154 (1945)...

Mozes, 638 F. Supp. at 222-23.
A trial court need not nmake the second of these inquiries if
it finds that the pertinent section of the |ong-arm statute does

not reach the Defendant. Frazer v. McGowan, 198 Conn. 243, 246-

47, 502 A 2d 905 (1986).

Plaintiffs assertions, that personal service of process
established this Court’s jurisdiction over Dr. Wiss, are
nmeritless and have no basis in the law. Plaintiffs’ claim of
jurisdiction by service has no support in Connecticut’s |ong-arm
statute, nor would it survive a constitutional due process
analysis. Additionally, one need only look as far as the Fed. R
Cv. Proc. 4 (d) (1) and 12 (h) (1) to understand that the
Def endant has not wai ved her right to assert |ack of personal
jurisdiction.

This being the case, the only possible basis for
jurisdiction over Dr. Wiss would have to be found in the
appl i cabl e Connecticut |ong-arm statute, Connecticut Ceneral
Statutes at Section 52-59b. The provisions at issue in this case
are subsections (a) (3), (a) (4), and (a) (5) of Conn. Gen. Stat.
Sec. 52-59b and specifically, subsection (a) (3) (A). Those
sections provide:

[a]s to a cause of action arising fromany of the



acts enunerated in this section, a court nmay
exerci se personal jurisdiction over any nonresi dent
i ndividual, ..., who in person or through an agent:

(3) commts a tortious act outside the state
causing injury to person or property within the
state, ..., if [s]he (A regularly does or solicits
busi ness, or engages in any other persistent course
of conduct, or derives substantial revenue from..
services rendered, in the state, or (B) expects or
reasonably should expect the act to have
consequences in the state and derives substanti al
revenue frominterstate or international commerce;
or (4) owns, uses, or possesses any real property
situated wthin the state; or (5) uses a
conputer... or a conputer network... located within
the state.

Conn. Gen. Stat. Sec. 52-59b (enphasis in Plaintiffs specific
citations fromtheir opposing nenorandum of | aw)

There is nothing in the facts and Plaintiffs do not suggest
that either subsection (4) or (5) applies to Dr. Weiss.
Therefore, Plaintiffs seek to rely on subsection (a) (3).

Because they have sued Defendant in her personal capacity, in
order to survive this sumary judgnent notion, Plaintiffs nust
establish that Defendant, not as the Director of RAP, but as an

i ndi vidual, personally or through an agent, (1) regularly does
or solicits business in Connecticut, or (2) engages in any other
persi stent course of conduct in Connecticut, or (3) derives
substantial revenue from services rendered in Connecticut, or (4)
expects or should reasonably expect the act to have conseguences
in Connecticut and derives substantial revenue frominterstate or
international comerce. Plaintiffs have failed to establish
jurisdiction in regard to any one of these tests.

10



Al of the Defendant’s activities associated with the
Plaintiffs were as the Director of The Rutgers Autism Program
“Personal jurisdiction nust be denied where the contact with the
forumstate is based solely on allegations of synbiotic
relationship rather than individual contacts.” Myzes, 638 F
Supp. at 223. The Court will discuss the elenents of Section 52-
59b (a) (3) seriatim
Regul arly does or solicits business in Connecticut

The facts denonstrate that Dr. Weiss never entered into
Connecticut, does not have a private practice in Connecticut or
serve the people of Connecticut through a private practice, nor
does she solicit patients for a private practice.

Engages in any other persistent course of conduct in Connecticut

The facts do not support a persistent course of conduct by
Def endant personally within the state of Connecticut. Wile she
di d supervise other menbers of the Rutgers University staff who
wor ked in Connecticut, they were not her personal agents and were
al so enpl oyees acting for and on behalf of their enployer,

Rut gers University, not Dr. Wiss. Further, her contacts with
Connecticut, via letters and phone calls, were in no way
persistent and were in connection with her position as the
Director of RAP and not personal to Plaintiffs.

Derives substantial revenue from services rendered in Connecti cut

Dr. Wi ss does not derive any revenue from Connecticut. Her

11



wages are paid directly and only by Rutgers University in New
Jersey and are not dependant in any way on Rutgers’ activities
within the state of Connecticut; she does not receive bonuses or
comm ssions based on Rutgers’ activities in Connecticut.

Expects or should reasonably expect the act to have consequences
in Connecticut and derives substantial revenue frominterstate or
i nternational conmerce

Wi | e the Def endant may have expected any acts perfornmed as
the Director of RAP in regard to the Plaintiffs to have de
m ni mus consequences in Connecticut, she does not derive any
revenue frominterstate or international comrerce. Again, her
revenue and work are derived solely fromRutgers University in
New Jersey and her acts as Director there, not from any
interstate or international comerce.

The above anal ysis establishes that the Connecticut |ong-arm
statute does not grant personal jurisdiction over Dr. Wiss.
Therefore, although it is unnecessary to exam ne the issue of
whet her jurisdiction over Dr. Wiss would be constitutionally
perm ssi bl e under due process considerations, this Court finds
that it would be fundanentally unfair for Dr. Wiss to have to
answer in her personal capacity to a suit in Connecticut. She has
not “purposely avail[ed] [herself] of the privilege of conducting
activities within the forum State, thus invoking the benefits and

protections of its laws.” Hanson v. Denckla, 357 U S. 235, 253

12



(1958).

CONCLUSI ON

For the foregoing reasons, Defendant Dr. Wiss Mdtion for
Summary Judgnent, [Doc. No. 8-2], on the ground of |ack of

personal jurisdiction, is GRANTED and the action against her is

DI SM SSED.

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE
Dat ed at New Haven, Connecticut this __ day of COctober, 2000.
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